My Personal Mediation Philosophy
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While conducting a mediation training session, I was asked if-I could describe mediation in
one word. Without hesitating, I responded "opportunity." In mediation, parties have an opportunity
to communicate effectively, telescope issues in hours or days that might otherwise take years to
develop in litigation; achieve enormous savings of cost, avoid the distractions of litigation and
eliminate risk. Equally important, parties have an opportunity to explore their underlying needs and
interests and develop practical solutions not available in litigation or in arbitration.
In order for all participants to take advantage of the opportunities presented in a mediation,
it is imperative for all participants - party representatives, counsel and the mediator alike - to devote
adequate time to preparing for the process. Accordingly, I work with counsel in advance of
mediation to address key preparation issues such as the need for any exchanged submissions, the
substance of critical ex parte submissions, the identity of the participants and issues of authority.

Mediation is a flexible process which permits a different approach in each case. For
numerous reasons, i find a brief joint session to be advisable at the outset of most disputes. Among
other reasons, most decision-makers in mediation know the other side's case only as presented to
them by their own counseL. A joint session offers an opportunity to hear the other side's case in a
manner unfiltered by their own counseL. A joint session also offers an opportunity for direct
communication between the party-representatives that frequently enhances the likelihood of a
successful outcome. In most commercial disputes, however, the real "work" begins when we start
to meet privately in caucus sessions.
Much has been written about a mediator's style and approach once in caucus sessions. Is
the mediator "faciltative" or "evaluative?" Is the mediator more active or passive? Is the mediator's
approach "narrow" (focusing upon rights) or more "broad" (focusing upon the underlying interests).
Is the mediator directive or transformative? My answer to all of the above is "yes." I adopt
strategies in each mediation that may require using any or all of the above styles and approaches.
The positions, the people and the problem dictate my approach.

I firmly believe, however, that while the parties may own the outcome, they are looking for
my leadership on issues of process. With regard to the "facilitative-evaluation" debate, I find most
parties want and deserve appropriate "reality testing." While I do not put a number on a case or
even ask for the parties' bottom line (except, perhaps, on rare occasions to break an impasse), as
the only objective person in the room, I believe the parties do want to hear from me on the "merits."
In the final analysis, while parties may tell me what they want, what they need, what is fair, what is
right, what is true (all of which is fair comment), i will urge parties to listen respectfully, make good
assessments and make responsible decisions. In my view, the benchmark for a responsible
decision is a comparison of what can be accomplished in mediation with the consequences likely to
occur if the parties fail to achieve a settement.
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At the same time, no resolution is driven solely by disparate litigation-risk analyses. There is
always some other interest, need, agenda item or problem in the background which is driving a
party's analysis and settlement decisions. I make every effort to take a multi-dimensional view of a
dispute, looking beyond the differing views on positions and interests. For example, I find that
differences between counsel and client can create a sometimes invisible barrier to resolution.
Differences among and between the various representatives of just one side to a dispute similarly
can create a barrier to resolution invisible to the other side. I often conduct an "intra-mural
mediation" on just one side to get all of the party-representatives on the same page on offers,
demands and issues such as the timing of a payment, or which division's budget will take a "hit," or
whether a settlement should be based upon a one-time payment or restructured terms of a deaL.
Of course, as every skilled and experienced mediator does, I plumb the depths of the
problem to see if any integrative solution is possible. Most mediators want to achieve a "win-win"
solution, if possible. Occasionally, we can forge new understandings that are truly transformative.
At the end of the day, however, most parties in mediation mostly want to put a dispute behind them
so that their company can continue with more productive activities in the interest of their

shareholders.
I hope what I bring to the table as a mediator, in addition to my skill, experience and
integrity, are qualities of patience and perseverance. Not infrequently, party-representatives and

their lawyers reach a stage where they are willng to give up and terminate the process. So long as
the parties are participating in good faith, my credo is "never give up." Most of the time, we can
work through what I call a "hopeless stage" and get to a stage where parties can begin to see a
successful outcome on the horizon. In a few instances, parties need the one thing I cannot give
them in a mediation - time to adjust their assessments. Even in these instances, where an
adjournment may be appropriate, I continue to stay involved in the search for a solution.

i have often heard it said that a good settlement is one where both parties are equally

dissatisfied. However, surprisingly often, I hear from parties after a mediation that they were
satisfied not only with the process, but also the result.
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